Date: January 22, 2014 .
To: Honorable Chairwoman Rebeca Sosa _, Supplement
and Members, Board of County éﬁfssioners Agenda Ttem No. 8(F)(12)
From: Carlos A. Gimenez o |_ -
Mayor ﬁi@f{

Subject: Supplement to Contract Award mmendation for Contract No. RFP851,

Misdemeanor Diversion Services

This supplement is to report that a bid protest was filed with the Clerk of the Board on December 2,
2013 by Miami Dade Community Services, Inc. (MDCS). In accordance with the bid protest
procedures, as set forth in Section 2-8.4 of the Code of Miami-Dade County and Implementing Order
3.21, a Hearing Examiner was appointed and a hearing was conducted on December 23, 2013. The
Hearing Examiner upheld the Mayor's contract award recommendation.

Background
The solicitation was advertised on March 1, 2012 and allowed for the selection of up to three firms to

provide Misdemeanor Diversion Services. Six proposals were received in response fo the solicitation.
Following the evaluation of proposals by the Evaluation/Selection Committee (Committee), four firms
(Advocate Program, Inc.; Court Options, Inc.; Judicial Corrections Services, Inc.; and National
Corrective Group, Inc. dba Corrective Solutions) were recommended for oral presentations. Upon
completion of the oral presentations, the Committee re-evaluated, re-rated, and re-ranked the
proposals, based upon the written documents combined with the oral presentations. The Committee
recommended the two highest-ranked firms, Advocate Program, Inc. and Court Options, Inc. for
negotiations. Negotiations were successfully completed with both firms on August 7, 2013. The
negotiations team unanimously agreed that Advocate Program, Inc. and Court Options, Inc. should be
recommended for award. .

MDCS, one of the original six proposers, protested the award recommendation of this contract to
Advocate Program, Inc. and Court Options, Inc. The claim in the MDCS profest is that the
procurement process was tainted by a Committee member's apparent bias towards one vendor and
there were related Sunshine Law violations. : '

Based upon the law and facts brought forward in the proceedings, Hearing Officer Marc A. Douthit
recommends that the Notice of Intent to Award dated November 25, 2013 be upheld and that the bid

for RFP 851, Misdemeanor Diversion Services be awarded to the Advocate Program, Inc. and Court
Options, Inc.

Copies of the MDCS protest, and the Hearing Examiner's Report are attached.

Attachment

@a)%

i
Edward Margliez D
Deputy Mayor
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- EBx  Bid Protest-Pioject No, §51 Misdemeanot DitversfonServices

MEMORANDUM OPTRION. AND RECOMMENDAFON
"This-nattecame before his H‘eariﬁg—ﬁxﬂminer on December 23, 2013 on the Rid
Pofedh o Mo Bade Goginuntly Servios, Tro. 5 (MLICS), protésting Miami-Dade
Cjounty’ ¥Recofmnendation of Award, dated November 25, 2013, Tor the award of Project

Nuiifibei 85110 provideMigdemeanar Diversion Berviees:(RFT).fo the suogessfil bidders,

ffhéiiﬁi:Vﬁdﬁté..BEéﬁFajﬁ,.]"'ﬁ(:‘. "(Adirbca'te ngmﬁ)'-éﬁd- Gourg Oi:“t‘iéns,?lhc; (Court

-‘Iﬁifs.‘-mattéi?--aijgu‘iﬁg‘.‘thafihé outcoreé of these pioseadings cou'ld,i\jnd‘a;ﬁg;ﬁaru y-affect

HElF I0EeTEsts 1T the GUlCoTHe o ifie Request for Proposdl,’ Counsel f6r MDCS atgued
that-the intervéntion of the Advocate Prograt and Coukt Option’s was Impropet since the
Miamni-Dads County Gade does tiot sposliieally-provids for the Intérveiition of third:

pariies and the:successful hidders should not be heard in'this matter. In citier contexts,



intervention is found to be appropriate when the fundamental interest of a party is
affested by the outcome of the proceedings Barnhill v. Florida Microsoft Liﬁgattﬁ&, 905
S0.2d 193, 199 (3rd DCA 2005), Under these cfircumstancss, I believe that allowing
Intervention is a reasonable position to fake since to do otherwise would tender the
intervenoss spect.ators to procecdings that could change the outcome of the RFP award
and they would be powerless to paticipate. There is !itt!n; doubt.ﬁlat both the Advoeate
Program and Court Options have fundamental interests which are affected by the
outeosne of thése proceedings as such, thelr intervention in 'thes;a proceedings.

Ir the final analysis, the participation of the Advocate Pr@gram and Cowurt Options
had little impact on the ou_tcdme of these proceedings and this opinion and
recommendation. Their positions were and are in alignment with the Office of the County
Attorney and they both ﬁdopted the arguments set ﬁ)ﬁh by the County Attorney's office.
The County Attorney's pcs.ition, when juxiaposed against the arguments set forth by
MDCS, provided a mote than adequate basts to as;tartain the facts and render this opini;;:tx
and make this recommendation,”

The proteé{ior was represented by Eduardo Lorbard, Esq,; the County Attorney

was reprosented by Oren Rosenthal, Esq. and Suzanne Villano, Esq.; The Advocats

- Progmam was represented by H.T. Smith, Bsq.; and Court Options was tepresented by

' Since MDCS is arguing that the entire RFP process in this case was fapdamentally flawed and cuglt 1o be
thrown out, the outcome of these proceedings could completely entinguish the Interests of both the
Advocate Program and Court Qptions,

® Thigughout this Opinion and Recommendation, references & arpisments made by the Respondent
{Counrty Attorney) amd the Intervenors {Advoeate Program and Court Options) will peneraily be attributed
to the County Attorney singe the arguseers wade by the Infervenors, while they may have slight
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Eduard Lacasa, Bsg. All paﬂieé had.represematiw:s of thelr respective entities amfl
- agencies present at the hearing, 11owe-ver no party called any witnesses and no testimony
. of any witnesses was taken or solloited.

The Protestor provided thé Hearing Officer with & CD of documents as exhlbiﬁ 0
its Formal Notlee of Protest. ;The County Attorney submitted a Response with exhibits
and on the day of the hearing, the Protestor provided an additioral CD of documents as
exhibits, which were received by them pursuant to their Public Records Request after
their initial submission of the Bid Protest. To the ex_teﬁ; that the documents attached as

_ exhibits are part of the public record, they were recsived into the record as evidence to be
considered in this matter. In addition, the Protestor, as part of its presentation, made -
reference to certain specifiv doocuments it used to illustrate specific issues and those
docurnents are attached to the Hearing Transcfipt of these praceedings as exhibits,

The protestor attempted 0 enfer into gvidence, an affidavit of a4 wilness who was
not pl‘ﬁSﬁ:{:it at the Bid Protest Heariﬁg. The Affidayit purported to assert that there were
known problems with the incumabent Advocate Prbgrarn's opexation of the existing

Misdemeanor Diversion program and these problems were ignored by the Selection

Commitiee. This affidavit was disallowed and Is not considered in the analysis of this
Opinion and Recommendation,
Fiest, it was presented for'the first time at the Bid Protest Heaving. Second, the

information contained within the Affidavit would require this Hearing Officer to deaw

difforences in emphasis and Interpretation they are not so fundamentally different, 25 to need to be
addrexsed separately, :




conslusions as to whether the individual members contemplated the incumbents current
operations and why members of the Selection Committee s¢ored a particular bidder a
certain way. Iam nnﬁiliing 1o attempt to draw any cqnciusions about the motivation or
thought protess that went Info the scoring,
‘ STANDING

Whether MDCS has standing to malntain this protest has been raised in two
different contexts. In the first instance, the Intervenors argue that MDCS should have
indicated its objectiﬁn 1o thelr having been eliﬁﬁnated fmrﬁ consideration at the moment
‘ -they were actuaily eliminated from consideration, They argue that this poini was actually
at the time MDCS was aot invited to make an otal presentation. MDCS argues that the
Miami Dade County Code provides a single point in time at whiﬁh iteould file a protest.
‘That point is after the award and recommendation is issued by thé'County. Using that as
the date that the "clock” begins to run, MDCS' protest was timely filed and whatever
vested interest they had In the outoome of these proceédings was maintained up o the
point of the Notice of Intent to Award dated Noverﬁbet 25,2013,

Tn response to a question posed by the Hearing Officer, the County Attorney

argued that MRCS had no Standing hecause the behaviors that MDCA asserts forms the

undeﬂying basis for theie Bid Protest took place after MDCS was already efiminated |
from consideration and thus ineligible for the receipt of the a-;ward of the bid. Arguing in

effect that since MDCS was scored 50 low in the indtial phase of the evaluation of their-

propasal, they were not invited 1o make an oral presentation before the Selection




Committee and since Selection Committee had already removed MDCS from
consideration MIXCS had no mote interest in the outcome of the deliberations.”

In response, MDCS argues that the informatfon which forms & lafge portion of .
the substantive basis for its _'Bid Protest only became known afler MDCS was not invited
. vto make an oral presentation, but took place prior 10 that point. And that tirose behaviors
of the selection commitice evidenced their blas during the earlier part of the seleotion
process and may have been the reason for their low scoring, It would ha\;e been
| impossible to protest something that it had no way of knowing existed. |
| Frotn a procedural standpoint, 1 find that thé Bid Protest filed by MDCS was
timely and keeping with the language of the Miami-Dade County Code. The record
indicates that MIDCS* Notice of Intent to Protest was filed within the five (5) day period
foHtowing the issuance of the Notice of Intent to Award. There Is nothing either within
the Janguage of the RFP ltself or the Miani Dade County Code that -wouid require MBCS
to submit either a Notice of Intent or an actual Bid Protest prior to the Notice of Inient to
Award,

The second issua related to standing is more complicated, The question becomes,

whether MDCS was already eliminated fhom considevation for an award prior to the oral
presentations and further, whether that elimination from consideration prevents MDCS

from moving forward with this Bid Protest.

? The Advocate Program and Cowt Options also argue that in order for the MDCS Bld Protest 1o be timely,
MDCS should have vaised i1z Issues at the time MDCS was not invited to make an oral presentation,



itis unciisp;itcd thal MDCS wes not invited to make an oral presentation; it is also
undisputed that the most genetous Interprefation of the score sheets submitted by the-
Selectlon Comunittes ranked MDCS well below the top four (4) biddets wﬁo wers invited
to make oral presentations. i't was beganse of this low ranking, MDCS was uot among
the Tour bidders invited to coéitinue in the selection process and make ar oral
presentation,*
MDCS ch.aﬂttﬂgﬁs the adequacy of the entire process, asserting blas on the part of
Cat leallst one Seleetion Commitice memnber and that bias fatally flawed the entire RFP
' process.” While MDCS was not invited to make an oral presentation, they were never
informed by the Selcotion Committee that not being asked to make the oral presentation
- was considered elimination. (Hearing Transcript af page 108). In fact, there appears to
be some confusion as to the purpose of the oral presentations and what they meant in the
overall scope of th.e' RFP. (Recording of the 4-15-13 Selection Commiiitee Meeiing).
The County Attorney asserts that MDCS effectively knew it V\;fas elitninated
because it was not fnvited to make a prosentation.” The language contained in the RFP

supports this conclusion, Clearly, the most prudent coutse would be for the County to

¢ The County Aarney, citing Presion Carvell Company v, Flovida Keys Aguectuct Authority, 400 So.2d
J2d, 525 (Fla, 3d DCA 1981), asserts that MDCS did not have a substantial interest in the outeome, since it
had already boen elimivated. “In order o contest the award of 2 public contract to an apparent low bidder, -
appelant was required to establish that it had o “substantial interest” o be established by the agengy, A
second lowest bidder establishes that Interest. Preston Carrell at 524,

* Questions us to whether "Cone of Sllenwe” or *Sunshine Law" violations oocmred are ot within lhe
purview of this Hearlng Officer to consider. The only question regavding the activities of the Sslection
Commitiee is not whether those astivities may or may noi huve vioisted the Cane of Silence o Sunshine
Lawe, but whether those actions Impaired the selectlon process in such a way asfo Jnvatidate the RFP
results.




have notified the bidders who were efiminated. The coneept of 1 bidder having to
surmise or glean thelrstatus from the circumstances surrounding their bid is not
consistent with the underiying goats of an RFP or the Bid Selection process. A bidder
has the right to have the goals and iflentions of the County clearly defined.
The language of Section 4.3 of the RFP states as follows:
“Upon completion of the technical criteria evaluaﬁan indicated shove,

.rating and ranking, the Evaluation/Selection Committee may choose to conduct an oral
presentation with the Proposers which the evaluation deems to warrani further
considevation based on, among other considerations scores in clusters and/or maintaining
-epmpetition. {See form A-2 regarding registering speakers in the proposal for orai
presentations.) Upon completion of the oral presentations, the Evaluation/Selection
Committee will re-evaluate, re-rate and re-rank the proposals remaining in consideration
based upon the written documents combined with the oral presentation.”

(See Section 4.3 of the Request for Proposal)

The langbage in the RFP indicates that the failure to be invited to make an oral
presetitation was the eguivalent to elimination from the Bid Process.  Section 4.3 begins
"U;ion copletion of the téchnical eriteria evaluation........" This indicates that the first
pact of e»;aiuation proceSé had ended. Section 4.3 goes on to say that the Selection

Committee "may chooss" to conduct oral presentations with the proposers........ This

suggests that the process could havé_ been concluded without conducting oral

presentations, Indeed, in the April 15, 2013 meeting of the Selection Committee, Pearl
* Bethel, the County Contracting Officer explains to the Selestion Committee, that the orai-

" presentations were not 4 nriandatory part of the RFP, but optional o the Selection

§ Court Options takes this position as well, arguing that the context sud the elroumstances surrounding
MDCS not being invited 16 make an oral presentation shonld hava provided MDCS with sufficlent notice
that It had beon eliminated. (Hearing Transerivl of page 111}
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Commitiee and the presentations were primarily-for clarification p«t,n'poses.7 The
mandatory Ianguage of this Section 4.3 appears once the ocal presentations ocewred, then

the Selection Commitice "will re-cvaluate, re-rate and ré-rank the proposals remaining in

contention based upon the written dochments combined {emphasis added} with the oral

‘ presantatiﬁn. The clear hrllpfiicatinn is.thai without participating in the otal preseptations,
a bidder could not be included in this component of tiﬁ gyaluation process since

" corbining the oral presentation was mandatory to the next level of scoring.

The County could not have materially altered or ignoéd the language of the RFP,
making an evaluation of the oral presentations a mandatory part of the final scoring once
they occurted, The Selection Committee was bound to folfow the rules as set farth in the
bid documents, While the Coum;v has wide disoretion in exercising its judgment over the
contracting desistons, as a public body, the County is not entitled Eo otnit or alter

- material provisions required by the RFP because in doing so the public body fails to
Sinspire public confidence in the fairess of the [RFP] process.” State, Dep't of Lotizry v,
Giech Corp., $16 So.2d 648 (Fla. 1st DCA 2001). The rules in this case as articulated in

the RFP, eliminated MDCS from further cohsideration, therefore making MDCS

ineligible to receive the.award,
Based upon the language of the RFF, 1 find that whatever interest MDCS had in

the outcome of the. Bid Selection process was extinguished as of the moment they were

niot invited to make an oral presentation. At the point of the oral presentations, the

 second part of the selection process involved only these bidders who were invited to

? Sec recording of April 15, 2013 meeting ofthe Selection Committee.

§
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make oval presentations. The failure to be invited to make an oral presentation, based
upon the lanpuage of the RFP, meant that MDCS could not have been Included in the
mendatory re~scoring required under Section 4.3 of the RFP.?

However, singe their ohallenge to the outcome of the bid process was not related

to the scoring ot ranking, but rather to the process itself, MDCS' Interest as a bidder does

give them standing to assest the tﬁat selestion process was flawed. 1 agree with MDCS
that a chalienge to the selection pmcesé as a whole gives tham the right to protest the
outcome of the bid. As an unsuccesstul bidder, if MDCS x-vere to argue that they should
be awarded the bid, it would require that MDCS assert that the higher ranked bids were
inferior to their bid‘,and MDCS should bave been ranked high enough to E;e awatded the
bid. Capelletti Brothers, Inc. v Department of General Services, 432 Bo.2d 1359, 1362,

.. MDCS does not take this position.

UNFAIR AND FATALLY FLAWED PROCESS
' The issue of bias being interjected into the selection process involves MDCS'
contention that Judge Tom Peterson, 4 voting member of the Selection Commmittee,

unfaitly favored the Advocate Erogram.9 Judge Peterson made cioar he prcfcrréd a

single provider for the entire program and he 'préferred that the provider be & non-profit

entity, (See Judge Peierson Muy 6, 2013 letier and Memorandum). 1t should be noted

® The Impact of the ro-evaluation and re-ranking is sppavent In that the Advocate Program was ranked
second before the pral preseniations and first after fhe oral presentations,

® There wes some vague assertion rogarding Judge Peterson's fnvelverment as a founder of the Advocats
Program, ! accepf the representation of the County Attornay that Judge Peterson has never had any
Involvement with the corporate entity, The Advocate Program which bas Intervened Jn this matter. Judge
Peterson was one of the founders of he coust system's advocate program,

12



that his undated Memotandum was directed to "Court Administration” aad not fo any
party Involved in the RFP Selection Process,

1 do not think It reasonable to expect that any member of the Selection Committee
who has had experience with the existing misdemeanor diversion program coutd
sompletely overlook and ighom information they are personaily aware of and experiences
they have bad with an incumbent provider, in their evaluation. This prior ﬁnowi;dgc
alone is ot evidence of bias, Incumbency cuts both ways and is not in and of i;self; a
predictor of & positive evaluation or ranking, The prior experiences ¢an be positive and
negafive, . '

MDCS suggests that the Apll 20, 2013 letter from Judge, Peterson evldences &
bias in favor of the Advocate Program and against them as a for profit corporation. A
review of Judge Peterson's communications and his open articulation of his preferences

and priorities, are more In line Qvith expressing conceims about jssues he raised with
having a certain type of vendor perform the wérk. (See Judge Peterson Letter dated May
6, 2013).)% ‘This is quite dif’f‘er;f:nt than ehampioning the cause of a specific vendér.

Every selection commiites member either has a personal preference or is Inclined to think

a certain way about the evaluation critera, One of the reasons the members of selection
conmunittee are chosen is becanse of their knowledge and experience of the issue covered
by the RFP, Besides inferences that MDCS is asking me to draw, there is nothing in

Judge Peterson's expressing his preferences for certain qualities and qualifications he

10
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belleves a successful biddet ought to have that evidences a bias towards a particular

_vendor,

Jucge Peterson's score shests, which ate in the record, are consistent with the -

other members of the Selection Commiitee, While MDCS argues that this is evidence of

" Judge Peterson's undue inffucnce over tha other members of the Selection Commﬁtee, in
order to order fo accept that supposition, 1 would have to assume that the ofher members
of the Selection Committes, which include members of the Office of the State Attorney,
are 50 easily swayed as to be incapable of indepen'dent thought, ] decline to male this
assuraption. _

" CONGLUSION
In the final analysis, in the absence of a finding that awardlng the bid to the
Advocale I;rogram and Counrt Options Is arbitrary and capricious, the awa{d must be
uphakf. Liberty Cowniy v. Baxter's Asphali & Conerele, Inc., 421 So.2d 5(35, 507 (Fla.
1982y: Scient{fic Games, Ine, v, Dittler Bros., Inc., 586 S0.2d 1128,1131 (Fiz}. Lst DCA
~ 1991) Even given the difficulties that wers attandént.to this RFP selection process, 1 find

that the result of the selection process and subéequent award to the Advocate Program

and Court Options was consistent with the requirements of the RFP . This certainly was
not the perfect RFP selection process, However, 1 cannot find that Judge Peterson or
anyone else involved in the process did aﬁything improper with respect fo the matters that

are before me. A Perfect RFP selection process is not required. The County did not act

¥ The target of most of Judge Pelerson's attention appears to be Court Optlons, As a bidder who was the
vaciplent of an award, Court QOptions concerns raised in thetr May 21, 2013 lelter were not pursued and

i
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fraudulently, arbihvarily, illegally or dishonest! y Depariment of Transportafion v.

- Groves-Watking Comtrﬁcfors, 530 So.2d 512, 914 (Fla. 1988}, As such, whatever the
actions were that contributed to the imperfgciions‘werc not of such a magnitude as to
cyeate a selection process which v#as fatally flawed and anti-competitive,

Based vpon the iaw a;nd the facts brought forth In these procesdings the
undersigned Hearing Officey r;ecdmmends that thc Notice of Intent to Award dated
November 25, 2013 be upheld and that the bid for RFP 851-Misdemeanor Diversion

Services be awarded to the Advocate Program and Court Options,

Hearing Officar

thelr canceras apparently allevisted. (See Bid Prolest hearing jranseript at page 134),

12
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CLERK OF THE
BOARD OF COUNTY COMMISSIONERS
MIAMI-DADE COUNTY, FLORIDA

Inre: Bid Protest of Miami Dade Community
Services, Inc., :
Misdemeanor Diversion Services
RFP #3851

/

MIAMI-DADE COUNTY’S MOTION TO DISMISS OR, IN THE ALTERNATIVE,
MEMORANDUM IN OPPOSITION TO
MIAMI DADE COMMUNITY SERVICES INC, BID PROTEST

Miami Dade Community Services Inc. (“MDCS"), the fifth ranked proposer out of six,
filed the instant bid protest to Request for Pro;ﬁosal No. 851, Misdemeanor Diversion Services
(“RFP”) based on the utterly unsupported proposition that a Senior County Court Judge with
decades of sxpetience and knowiedge in the types of services being procured is unable to serve
as an impartial selection committes member. Whether couching its argument as hypothefical
bias against for-profit companies {a premise disproved by the recommendation to awafd a
contract to a for-profit company) or a perceived violation of state and Miami-Dade County
(*County™) rules, MDCS cannot escape the very simple fact that even if‘Judge Peterson’s scofing :
was thrown out and not considered, MDCS wduid still have ranked so on';v that it would not have
been invited to contract with the County or even participate in oral presentations. Moreover,
MDCS’ proposal was so far outside the range of consideration that MDCS lacks the standing to
challenge the procurement as a whole or, more particularljl/, any acts that occurred after it was
eliminated from the process. 7 |

As such, MDCS fzils to meet its high burden of dcmonstraﬁng that the County Mayor

acted “fraudulently, arbitrarily, illegaily, or dishénestly” in recommending award to the top two
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proposers: Advocate Program, Inc. and Court Options, Inc. See, e.g., Dept’ of Transp. V.
Groves-Watlins Constructors, 530 So2d 912, 914 (Fla. 1988) (“the hearing officer’s sole
responsibility [in reviewing a protest] is to ascertain whgther the agency acted fraudulently,

arbitrarily, illegally, or dishonestly™).

Background

On January 28, 2013 the County Mayor appointed an Evaluation/Selection Committee
(“Committee”) for RFP 851 consisting of Peat] Bethel, Inten1;3l Services Department (non-voting
chairperson), Don Hom {Assistant Chief, State Attorney’s Office), Joe Mansfield (Chief County
Court, State Attorney’s Office), Ted Mannelli (Executive Director, State Attorney’s Office),
Tom Petersen (Retired Judge), and Kimberly Redmon-Jones, (Miami Dade Police Department).
See January 28, 2013 Memo from Mayor, Appointment of Selection Committee for the SAO
(attached hereto as Exhibit A).!

On March 1, 2013 Miami Dade County released RFP No. 851 Misdemeanor Diversion
Services (“RFP”) to provide Misdemearnor Diversion Services for the Miami-Dade Office of the
State Attorney, Eleventh Judicial Circuit (“SA0”), See Recommendation for Approval to Award
- Contract No. RFP&51: Misdemeanor lDiversion Services filed November 25, 2013
(“Recommendation™) (attached hereto as Exhibit B). The RFP sought firms to administer
misdemeanor diversion services for offenders in the Ctiminal and Traffic Divisions of the
Eleventh Judicial Circuit County Courf. Id The County anticipated awarding up to three
contracts for a three year period. See RFP Misdemeanor Diversion Services at page 2 (attached

hereto as Exhibit C),

' Ted Mannelli later became a non-voting technical advisor and was repiaced by Carmon Jones.

2
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On March 29, 2013, six proposals were received in response to the RFP. See
Recommendation Exhibit B. On April 12 and April 15,2013 the Committee held two Kick-off

meetings. On Ma)‘/ 3, 2013 the Committee scored and ranked the proposers as follows:

1% place: Advocate Program 493,75 points
2™ place: National Corrective Group 443.3 points
3" place: Court Options 441 points
4% place: Judicial Correction Services 411.70 points
5% place: Miami Dade Community Services 364 points
6" place: Professional Probation Services  297.7 points

See Pre-Orals scoring (attached hereto as Exhibit D).

The Committee reviewed the rankings and shori-listed the proposers requesting to hear
oral presentations from only the four highest-ranking bidders. These four short-listed proposers
consisted of both not for profit and for profit companies. MIDCS, as the fifth place proposer, was
not selected to proceed to oral presentations and was eliminated from the selection process at that
time..

After oral presentations, the selection committee recommended the two highest ranked
firms, Advocate Program and Court Options, for the award. Consistent with this
recommendation, the Mayor recommended that the Board of County. Commissioners appfov::
award of RFP 851 Misdemeanor Diversion Services to Advocate Program, Inc. and Court
Options, Inc.

| Argument
" A bid protest may only be sustained if the County Manager acted “fraudulently,
arbitrarily, illegally, or dishénestly” in recommending a vendor to the County Commi.ssion for
award. Dept’ of Transp. V. Groves-Watkins Constructors, 530 So.2d 912, 914 (Fla. 1988) (“the

hearing officer’s sole responsibility [in reviewing a protest] is to ascertain whether the agency
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acted fraudulently, -arbitrarily, illegally, or dishonestly”). The hearing examiner’s sole
responsibility is to determine if the recommendation was the result of “illegality, fraud,
oﬁpression, or misconduct,” or that the recommendation and award was arbitrary or capricious.
Liberty County v. Baxter’s Asphalt & Concrete, Inc., 421 So.2d 505, 507 (Fla. 1982).

In determining whether the =Ceun‘ey’s action was arbitrary, the test is “whether the
contracting agency provided a C(:)herent and reasonable explanation of its exercise of discretion,
or showing that the award decision has no rational basis.” Banknote Corporation of America,
Inc, v. United States, 365 F.3d 1345, 1351 (Fed. Cir, 2004) (citing Impresa Construzioni Geom.
Domenico Garufi v. United States, 238 F.3d 1324, 1332 (Fed. Cir. 2001).  MDCS as the
disappointed proposer and protestor here bears a heavy burden of showing that the award
decision had no rational basis,

Here, MDCS can not meet this high standard because: (1) MDCS iacks standing to raise
the bid protest as it was not on the short-list of proposers to proceed to oral presentations and was
a low ranking proposer; (2) there was no improper bias of the selection committee individually
or collectively towards any proposer; and (3) neither the cone—of~silen_ce or Florida’s Sunshine
laws were violated and, even if they were, such violations are not préperly the basis of a bid
protest.

L MDCS LACKS STANDING TO RAISE A BID PROTEST

First, MDCS’s bid protest must be dismissed for lack of standing, or in the alternative
denied. MDCS has not alleged facts that entitle it to obtain judicial review because it does not
have a personal stake in the outcome of the controversy. See Sierra Club v. Morton 405 U.s.
727, 731-732, 1972. (First question presented is whether the Sierra Club has ;cxlieged facts that
entitle it to obtain judicial review of the challenged action...the question of standing depends on

whether the party has alleged such a “personal stake in the outcome of the controversy”), See

4
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also Preston Carrofi Company v. Florida Keys Aqueduct Authority, 400 So.2d 524, 525 (Fla. 3d
DCA 1981). In order to contest the award of a public contract to an apparent low bidder,'[the
unsuccessful bidder]..was required to establish that it had a substantial iﬁf:erest to be determined
by the agency. “A second lowest bid establishes that substantial interest...[but aj third low
bidder, was unable to demonstrate fhat it was substantially affected; and it therefore lacked
standing to protest the award of the contract to the low bidder.” See id.

Similarly, as the fifth ranked proposer eliminated before oral -presentations, MDCS
canniot demonstrate that it was substantially affected by any actions that occurred after the initial
evaluation. MDCS did not receive an invitation to participate in oral présentations because the
Committee unanimously selected only the top four vendors to oral presentations and MDCS
ranked too low for inclusion, Composite scores post-oral pre_sentations ranked Judicial
Cotrection Services third and Natiorial Cotrective Group fourth. The scoresheet for post oral
presentation did not inctude MDCS or the sixth ranking bidder. See Exhibit E. The exclusion of
MDCS and the sixth ranking vendor from the scoresheet during the oral presentations, clearly
demonstrate that MDCS was no Jonger under consideration by the Committee to receive the
award. See Post-Orals Composite Scoresheet (attached hereto as exhi.bit E). Simply put, after
the Committee short-listed the proposers and excluded MDCS, it had no expectation of receiving
the award and no substantial interest to protect in RFP 851 after that point. As such, MDCS does
not have standing to raise this issue because a proposer “who is not and cannot potentially be a
party to the contract with the public body, is not entitled to the relief of either an award of the
contract, or a rebid.” Brasﬁeld & Gorrie General Contractor, inc. v. Ajax Construction
Company, Inc., 627 S0.2d 1200, 1203 (Fla. 1% DCA 1993) (citing Ft. Howard Co v. Departient

of Management Services, 624 So.2d 783 (Fla. 1% DCA 1993)); See also, Intercontinental
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Properties v. State of Flovida Department of Health and Rehabilitative Services, Coliseum

Lanes, Inc.. 6060 So. 2d 380 (Fla. 3d 1992).

11, The Selection Process Was Not Tainted By Bias

MDCS attempts to use the comments and scoring of a sole Committee member to
confuse what was a proper process and rational decision, - Selection Committee members are
chosen based on their knowiedgé and experience in the field and expected to review all proposals
with a critical eye, voice their opinions, engage in relevant discussions and offer guidance to alf
Committee members. Commiitee selection member and retired Senior County Court Judge Tom
Petersen acfed in accordance with his duties and responsibilities to the Committee. The SAQ
nominated Judge Petersen to serve on the Committee due to his experience with misdemeanor
diversion services for the past three decades both as a prosecutor and a judge. MDCS relies on
the unbelievable proposition that the Committee was prejudiced simply because the Committes
memnbers expressed their honest opinions in evaluation of the company and its proposal. Simp!y
put, Judge Petersen was a wealih of knowledge for this RFP. | MDCS’s speciﬁ;c allegation that
“Judge Peterson showed his bias by championing Advocate Program ...and announced his intent
to penalize Court Options for profit céncerns” is not supported by the facts in this case and has
nothiﬁ-g to do with how MDCS was evaluated.

| Moreover, after the pre-oral review, Judge Petersen issued his second highest score to
Court Optioné (a for-profit firm} and subsequently ranked Court Options second. If stands fo
reason that Judge Petersen did not penalize Court Options when he ranked it as the second
highest vendor and ultimately recommended it to receive the award. For argument sake however,

even if Judge Petersen calculations are deducted from the pre-oral composite Committee results,
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the ranking and relative score deferential still remain fairly similar and Court Options ranks

third:
1 place Advocate Program 393.75 points
2™ place: National Corrective Group 378.3 points
3" place: Court Options - 371 points
4" place: Judicial Correction Services 351.7 points
5t place: Miami Dade Community Services 304 points
6" place: Professional Probation Services 257.7 points

Critically, however, MDCS’s ranking among the proposers does not change in any material way.
Simply put, MDCS was properly evaluated as second to last and outside the zone of
consideration for oral presentations.

Additionally MDCS alleges that “Advocate Program’s high scores were unsupported by
its history as the incumbent provider, which has been marked by poor performance” and
“evidence of this past performance is readily available to the SAQ.” See, geweraily, Bid Protest.
This argument is completely without merit as the Committee was overwhelmingly represented
by the SAQO. See Exhibit A. The RFP was drafted in consuliation with the SAQ, the SAO
replied to ail technical questions during the RFP and at least two of the five voting Commitiee
members were full-time managing attorneys with the SAO (Joseph Mansﬁeld and Don Horn).
Past performance, relevant experience and quaﬁiﬁcations were selection criteria evaluated by all
members. See Exhibit D, Exhibit E. During the pre-oral evaluation meetfng on May 3, 2013,
representatives from the SAO issued a nearly perfect score when evaluat;'ng past performance for
the Advocate Program (Don Horn awarded the maximum (35 points) while Joséph Mansﬁeid
awarded 34 points). See Exhibit D. Suffice it to say, the SAO was pleased with the past

performance of the Advocate Program.
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Moreover, e\;en if the reasonable people may disagree as to whether Advocate Program
merited éuoh high consideration from the selection committee, that disagreement may not form
the basis of a bid protest. See, e.g., Miami-Dade County v. Church and Tower, Inc., 715 So. 2d
1084, 1089 (Fla, 39 DCA 1998) (“So long as such a public agency acts in good faith, even
though they may reach a conclusion 611 facts upon which reasonable men may differ, the courts
will not generally interfere with their judgment, even though the decision reached may appear to
some persons to be erroneous.”); See also Liberty County v, Baxter's Asphalt & Concrete, Inc.,
421 So. 2d 505, 507 (Fla. 1952), Requesting that a hearing examiner re-evaluate the relative
metits of a proposer violates a core tenet of bid protest hearings where, “the hearing officer’s
sole responsibility [in reviewing a protest] is to ascertain whether the agency acted frandulently,
arbitrarily, illegally, or dishonestly.” Dep 't of Transp. v. Groves-Watkins Constructors, 330 So,
2d 912, 914 (Fla. 1988). MDCS’s argument that they should have been scored higher, or that
others should have been scored lower, is the time-worn refrain of the losing proposer which the

Courts and hearing examiners are bound to reject.

III. The Cone-of-silence and Florida’s Sunshine laws were not violated and are not
properly the basis of a bid protest. .

MDCS argues that Judge Peterson violated both the Cone of Silence and Florida’s
Sunshine Laws, As more fully described befow, this is simply not true, Moreover, even if this
were true, such violations have either been cured or are irrelevant to the ultimate conclusion
reached by the Committee. Finally, any alleged violations of the Cone of Silence or Florida’s
Sunshine Laws are more properly considered by other agencies and not a hearing exaniiner in a

‘bid protest.
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A, Neither fhe Cone of Silence nox Florida’s Sunshiné Laws Were Violated by
Judge Peterson’s Initial E-mails

On April 22, 2013, Pearl Bethel received an email from Judge Petersen’s assistant
containing two attachments: 1) a letter to Pearl Bethel from Judge Petersen and 2) a proposed
memo drafted by Petersen (not circulated amongst Committee members)., On May 3, 2013 the
.Committee held a duly noticed and recorded evaluation meeting in accordance with the Sunshine
Law. During the meeting, the Committee discussed, rated and ranked the six proposals based
solely on technical eriteria set forth in the RFP. Ms. Pearl Bethel advised Judge Peterson that the
Cone of Silence precluded communication amongst committee members outside a publicly
noticed meeting. Judge Petersen acknowledged that his letter sought to address concerns with
the RFP as released but that he waived his rights to timely object to the RFP as issued.
Committee members were further instructed to evaluate the proposals based on the technical
criteria set forth in the RFP. Judge Peters;:n’s letter predated the evaluation/selection meeting
and did not pertain {o selection but to the solicitation itself. Judge Pe;terson admitted that it was
a “moot issue” as it was not raised within the appropriate time period. None of these actions rise
to the level of a violation of either the Céne_of Silence or the Sunshine Laws, No conversation
occurred among and between the selection commiittee members outside of a.publicly noticed
meeting on this topic which, in fact, is actually collateral to any decision that the Selection
Committee was actually empanelled to hear.

B. Any Acts After MDCS Was Eliminated Can Not Form the Basis of a Protest

As discussed abeve, any actg which occurred during the solicitation process after MDCS
was eliminated cannot form the basis of its bid protest, To the extent MDCS raises the issue of a

pre-oral presentation meeting, such meeting did not make a single decision to which MDCS has
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any cognizable interest. MDCS was not even present for the oral presentations as they bad no
definable interest in the proceeding after they were eliminated.

C. Any Alleged Sunshine Law Violation was Cured

Even if MDCS could raise the events which occurred prior to the oral presentations,
which they cannot, and even if such events were improper under Florida’s Sunshine laws, which
they are not, any possible violation was cured by re-conducting the oral presentations and pre-
meeting in public. Immediately prior to the oral presentations on May 22, 2013, the Co;(nmittee
held a brief discussion regarding scheduling of the oral presentations that was not recorded due
to inadvertent oversight by a non-voting selection committee meeting. Government in the
Sunshine guarantees “that no...formal action shall be considered binding except as taken or
made at an open meeting.” See Fla. Stat, 286,011,

As an initial matter, failure to record the pre-oral discussion prior to the oral presentation
meeting does not violate the Sunshine Law. Even if it did, however, such violation was cured
by reconvening the meeting. Following the meeting on May 22, 2013, the non-voting
Committee chairperson consulted with the County Attorney’s Office and the Ethics Commission
to seek an opinion.® The Bthics Coﬁmission staff informally determiﬁed that, in an abundance

of caution, the meeting should be re-held in the Sunshine in its entirety to cure any potential for

violation. On June 17, 2013 the Commilice re-heard oral presentations, re-conducted the

* Bven if this failure violated the Code, such failure has ne consequence, as the failure o tape record a meeting
“shall not efffect the valldity of any ...recommendation or other action, nor provide the basis for any persoin.fo
profest or challenge the recommendation,” Sec Miami Dade Florida, Code Sec. 2-8.1.1.1.

? Phe Commission an Ethics has exclusive jurisdiction over the Cone of Silence under the County Charter #nd the
County Code. See Miami-Dade County Home Rule Charter Citizen's Bill of Rights at § 17 (“the county shall, by
ordinance, establish an independent Commission on Ethics and Public Trust ... with the authority to review;
interpret, render advisory opinions and enforce the county and municipal code of ethics ordinances.”); See alvo Code
of Miami-Dade County § 2-11,1 (the Commission on Ethies jurisdiction “shall automatically extend to....advisory
personnel,...who are required to comply with the Code of Ethics Ordinance™),

10
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meeting fully in corripliance with the Sunshine Laws, and evaluated and ranked the four highest
ranking bidders.

1t is well-settled that Sunshine Law violations “can be cured by independent, final action
completely in the Sunslhine.” Brucker v. City of Dania Beach, 823 So. 2d 167, 171 (Fla. 4“‘ DCA
2002); &ee also, Yarbrough v. Young; 462 So. 2d 515 (Fla. 1% DCA 1985).* The July 17, 2013
meeting cured the sunshine lagw violation after the Committee heard oral presentations,
questioned the proposers, discussed the presentations, rated and ranked all remaining vendors.
See B.M.Z. Corporation v. City of Oakland Park, 415 So2d 735 (Fla. 4™ DCA 1982) (whete no
evidence that any decision was made in private, subsequent formal action in sunshine was not
- merely perfunctory ratification of secret decisions or ceremonial acceptance of secret actions),

As such, to the extent any violation of the Sunshine Law occurred it was cured by the subsequent

meeting on July 17, 2013.
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Conclusion
MDCS cannot demonstrate that the County acted fraudulently, arbitrarily, illegally or
dishonestly in recommending the contract awards to the proposers with the highest scores. No
can MDCS show that it has any interest in the solicitation after it had been eliminated. Absent
these showings, the protest must ‘fail. Accordingly, the County respectfully fequests that the
Hearing Examiner deny the bid: protest and fully affirm the County’s recommended contract

award for Request for Proposal No. 851, Misdemeanor Diversion Services.

Respectfuily submitted,

R.A. CUEVAS, JR.

Miami Dade County Attorney
Stephen P. Clark Center

111 N.W. 1% Street, Suite 2810
Miami, Florida 33128

By: /s/Suzanne Villano
Suzanne Villano

Oren Rosenthal

Assistant County Attorneys
Florida Bar No. 0019154
(Telephone) 3(5-375-5151
{Facsimile) 305-375-5634

E-mail: suzanne@miamidade.gov

orosent@miamidade. gov

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent via
electronic mail this 20™ day of December, 2013 to:
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Judge Marc Anthony Douthit, Hearing Examiner (EMAIL)

Eduardo S. Lombard (elombard@viplaw.com)

Vezina, Lawrence & Piscitelli, PA.
413 East Park Avenue
Tallahassee, Florida 32301
Attorney for MDCS

‘Eduardo R. Lacasa ( erlacasa@aol.corﬁ)
351 Altara Ave :

Cora! Gables, Florida 33146

Attorney for Court Options

Assistant County Aftorney Oren Rosenthal

Miami-Dade County Clerk of the Board of County Commissionérs (clerkbee@miamidade.gov)

Fara Diaz, Clerk of the Board (Farad@miamidade.gov).
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Migm-Dade Clerk of the Boord
December 5, 2013-
Tape2 |

The RFP

Tiw County, on behalf of the State Attorney's Office, Eleventh Judicial Citeuit, issued the RFP
in March 2013 seelking proposals from capable and qu’th{" fed entities for the purpose of providing
Misderneanor Diversion Services for eligible offeriders in the Criminal and Traffic Divisions of
the Miami-Dade County Cowrt. The selected provider(s) would provide management and
supervision services for eligible offenders diverted from prosecution, The County’s infent was to
award op lo three contracts for a three-year period, with one-vear oplions fo renew 2t the
County’s sole disoretion, The'County issued three addends to the REFP, providing responses to
provider questions. In Addendum 3, issted March 22, the County stuted that a provider’s
designation as a non-profit entity was not a relevam factor in proposal evajuation. (See Add. 3,
#3).

The RFP provided that responsive pmposals would be evaluated by an EVaixs.mowSeiectsou
Committes comprising Lounly and SAO pessonnel and members of the community purporting to
have appropriate experience ander hnowladge. The Commitiee was o evaluale and pank
proposals baged on critesia set forth I the RFP, including;

I, the vendor’s relevant experience, qualifications, and past performance {335 poinis);

2. relevant experience and gualifications of key personpel, including key persomnnel of
subcontragtors, that will be assighed to the project, and experience and qualifications of
subcontractors (30 points)

3. the vendor’s approaclt the providing the services requested in the RFP {25 points); and

4. the vendor's financial capability (10 points).

After rapking the proposals, the Commitiee had the option of conducting oral presentations with
those vendors the Committes deemed to warrant further consideration. The Conunittes would
then evaluate, score, aid rank proposals wod submit the results and a tecomnwudanon to the
Couaty Mayor or designes Tor award.

The Evaheation and Avward. Processes

MDCS timely submitied a responsive proposal, which the Commiltee ranked fifth among the six
proposals subwmitted. The Counfy did not invite MDCS o give an oral presentation. As
explained beiow, however, all proposals must be rejecied as the entire process was tainted by a
Comimittee member's bias toward one vendor and by multipie Sunshine Law and possibly Cone
of Silence violations,

One of the vendors for the RFP - und, ullimaiely; one of the lwo yecommended awardees - was
Advocate Program, Inc., a non-profit entity. At some point during the proscurement process,
Selection Committes Member Tom Petersen sont a memorandum to ather Commitice members
atterapting to convineg them to recommend an award lo Advocate Progium.  Notwithslanding
that the REP - and all permissible citeria by which proposals could be svaluated - akeady had
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been reieased, Potersen contended in this memarandum that an award to a non-profit entity was
preferable to an award 4o any for-prolit entity, based on his view of who wouid benelit most
from funds the ywardes enrnott. Notonly was Poicrsen’s memormdum o manifestation of his
partiality and insppropriale, bul it was based on fwndty reasoning.  In addition 1o revesling
Petersen’s Impermissible predisposition toward recommending an award 10 Advocale Pragrarm,
- the memorandum violated Sunshine Law wnd possibly the Cone of Silence pohiey
notwithstanding the inclusion of 2 disingenuous statemant thal the memorundun was conaistent
with Sunshine Law and possibly the Cone of Sifence.

Petersan all but called out Advogate Progesm us the vendor that should be reconumended, In one
of these letters, ulso addressed o the County Procurement Manager, Pelersen questioned {he
profit distribinion of vendor Court Options, Inc. (which, afler threatening u protest based in parl
on the same fpsue, was recommendad Tor award), and requested that the County Auditor gudit
Couprt Opilons, Petersen contended that such an audit was neeessary to snswer “questions {that}
are essential 10 corvectly respond to each ol the four selection oriteria that have been provided o
us [in the RFPL” However, profit distributiona wdre not part of the RFP criteria, let alone even
‘mentioned in the RFP. Neither was the issue of whether o vendor was too profitable, another
concerty Potersen expressed, - This lelter, too, included disiupenuons statements attempting to
disciaim the fact that the letter violnted Sunshine Law and possibly the-Cone of Silence,

When the Comimittes met on May 3 o discuss the proposals received, Petersen ones agsin
showed his biss by championing Advocate Program as the sole veudor for award
reconumendation, Although the Procurement Manager warned against it, Petersen announced his
intent 1o penalize Court Options during his evaluation unless his profit concerns were addressed,
Further, it scems Petersen may have convinced Commitiee member Kimberly Redmon-Jones to
do likewise. Al this meeting Petersen also meptioned other inappropriate procurement-related
communicutions between himsell and the N3, Court Administration stail, aid other Comminee
members.

On May 21, counsel for Cowt Options submitted a lengthy letter to the County pointing out
some of the serious flaws in the RFP's procurensent,' On May 22, the Committee held its second
meeting, where the first oral presentations for the RFP were made. Belore the pregentations, the

Counly el a7 privaie meeting - one that MDCS roquesied to be affowed o altend but was
refused. Cortespondence during this period (rom Pelersen o the County Procuroment Manager
effectively admits that Sunshine Law violations had osewred. On July 17, the Commities held
ils third meeting, re-holding oral presentations, This was a perfuncrary, ministerial meoting
hvended 10 sure the Coumys Sunshine Law violations. Thal the County held l!us meeting
effectively is the County’s sdmission that violations oceurred.

The “eure” wag ineffective, however, as the same result obtained: Petersen’s scoring blatantly
showed a predilection to award to Advoeate Program, and Advocate Program was recommended
for award. Pelersen’s proposal scoring for all vendors. other than Advocate Program was

1 On information wnd beliel, the Conunines ultimately revommended Court Options for awmd 1o preeinpl
a Court Options’ protest,
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untenably low compared o the scores assigned by the ofer Conumites members, md Ms,
. Redmon-fones’s was nio befter. Itenically, Advocate Program’s high scores are unsupported by
its history as the incumbent provider, which ‘has been marked by peor perfommnee and
noncompliance. Evidence of this past performance is readily avalhble to the 3AO in ils imternal
reports and other dnta compilations, yel the County failed entively to examine this information
that was germane to the Committee’s evaluation of Advocate Prograns,

On November 23, the County notified vendops thai the County Mayor recormmended award of
contracts under the REP to Advagate Program mad Court Options. As MDCS tinely submitted a
responsive proposal but was not recommended for award, MDCS has standing to protest the
awards,

The Commitiee’s Tainted Procarement Process and

Sunshine Law/Cone of Silence Vielntions

The entivs procurement process: for the RFP was tainted by Petersen's apparent bins. -The
problem was not just that Petersen wanled only one vendor selected for sward, but that he
wanted, onie vendor in particular: Advocate Program, Indeed, Petexsen evon sryued against

recommending vendor Court Options for award, bt made no mention of other vendors. It is

clear that Petersen was fixated on Advocate Program and iniended all along to vote for
" recommending it for award no maiter what the proposals revealed, It aleo js clear that under no
circumstances would Petersen fairly evaluate the proposats. Moreover, not only was Petersen
predisposed ta reconumending Advocate Program for award, but he poisoned the well by urging
- other Commities members to do the same.

Additlonally, the entive procurement process was tainted by muitiple Sunshine Law and possibly
Cone of Silence violations. On multiple occagions Petersen contacted Committee members, the
County Procurement Manager, the INS, and Court Adninistration staff throngh memoranda and
other comrespopdence sbout substantive matters velating to the RFP,  Addiionally, ths
Committee held 4 closed meeting held on May 22. None ofthese violations were cuved.

Notably, the County failed to follow ts own policy when afier the violations occurred the

County allowed the same committes to “re-evaluate” proposals for the RFP. The Counly has &
hislory of constiluting » new committee when Sunshine Law or Cone of Silence violations are
alleged, as it did in 2007 for RFP 585 {Misdemeanor Probation Services). The County evidently
_has recognized in the past the problems inhereat r pormitting the same indlvidusls who
committed such violations to remain Involved in the procurement and look steps to bring the
process in compliance with the Taw. Yet heve the County ignored precedent and allowed the
“tainted process fo continue,

Fivst, this type of bias contravenes basic principles underlying public sector procurement law.

The primary purpose of such aw is o protect the public by ensuring that the award of public
contracts is fieg from collusion or fuvoritism. When 4 public official’s partiality toward or
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against ¥ particudar vendor finds its way into the process, a fair procurement i undermined and
the public is placed at visk.

Public sector procuvement rules are designed to prevent exactly what the Corunittee did - ad hoc
hand-picking of preferred vendors,  One way Florlde amd dMiami-Dade County public
procurerent law protect the publie is by requiring contracting officials to publish and adhere to
objective award critevia that eliminate the potential for favoritism. To ensure thul favoritism
cannot ifluence tire outoome 0!‘ 4 publie procurement, contracting officitls are nol permaited Lo
alter or amend contract award criteria withoul apprising all vendors hefore submission of
proposals. Venddis are entitled 1o rely on the published sefection critevia, and a winning vendor
that meets the material requirements of the solicilation is entitled to the award of the contract,
lndeed, a government stily’s failure o campty with the solisitation veguirements is by.
defirition abitrary and capricious as such faiture calls the integrity of the process into questsom.
- Yet here, Petersen and possibly other Commitiee wembers tet their bias manifest by imposing on
the verrdors different eriteria than those published in the RFP  namely, a eriterion regarding the
vendors’ for-profit or non-profit status. In looking outside the RFP and applymg this oriterion,
Peierssn cottravened procurement principlas, maudatmg that all proposals be rejected,

Seoond, Florida's long-standing Sunshine law requires publie decisions such as procirement
recommendations to be made “in the sunshine,” or at a publicly notice mesting. See art, |, §
24(b), Fla. Congt.; § 286.011, Fla. Stat. (2013), The prohibition on conducting the deeigion
alding process “in the shade” extends lo ail aspects of lhe collective inquiry and discussion
stages aod -includes correspondence between board or commitles. members.  bmportantly,
violations of Sunshine Law vender any decision made  here, the recotnmended awards ~ void ab
Initio, Any tesulting contract would be void as well,

The Commities’s holding of 1 perfunciory, ministerlal meeting purporting to cure its Sunshine
Law vielations was insufflclent to achieve cure: the docuinents refating to the procuremest and
that the Committee’s award recommendation was identicul the second tims around evidence that
(he viplations were not cured, The sleged “cure” actually was a susmary, pursly ceremonial
decision that merely was & perfunctory ratification of decisions that viclated Sunshine Law. See

§ 286,011, Fla. Stat. (201 3% Swasoty Citizens for Responsible Gov't v, City of Surasota, 43 5o,

3d 755 (Fla. 2010y, Tolar v. Sch. Bul. of Libery Cury., 398 So. 2d 427 (Flu. 1981); Town of Palm
Beach v. Gradison, 296 So. 2d 473 (Flo. 1974,

Finalty, the Conunittee’s actions possibly violated the County’s own policy Imposing a Cone of
Silence rule “designed to protect the integrity of the procurement process by shiclding it from
undue influences prior to the recorvmendation of confract awad,” (See Miami-Dade Chty.
Admin, Order 3-27, Jan. 29, 2002) This policy unequivocalty bars written comimunications such
us those made by Petersen.  VYiolation of the Cone of Silence policy, as with Sunshmc law
viclations, renders the lenommended awards void.
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We notedhat only-fhe state. cm:uu conits liaved jm isdichion to redidss Smnshme Lawviolations,
and.MDES: wrllpmsue 1§ \’eﬁ‘iedses thebe. "W mlse the: Sunilinis Law Vidliticns Herg dg- firthey
rmden(;a of an Infievently- Tlawad process {hatamust:be compiensedanew.

Condlusion

The:Commijttes.was waldd:wiih ecnducung wir Tenpairtial evalydtion: of ths. pmpbﬁars subhiitted. in
rospense. 1o fhe KFB, Inste':et the Commitiae pf:nmited at. Teast one member's. bles foward
Advaeat Prcr am to affest iis %ecommcndﬁtwa‘n. TI’u: Cdmmrttee a!so was bound fo cendimt the

0 J P '
" K ftiple i@laﬁens ‘of "Hhése. pj‘lncipigss. Therefere MDCS requeéts tlia, all'
pu@pq;nls bgrq;qeted aiid wew jmrocurement fsued,

] ) ‘ty to 1evnew the iecubrds MB‘CS a!so
. Ahispi ik allrequested:dosuments hiave besn prodirced
by thé th:hry and heSAR. and ¥ eviewed by MBES.

At this i, MDGS pequiasts the Ibtlow:ng Feliel

1., "hat 4 hept ity officer big: agsignid;,

5, Thata, Hicaring. be et wfter-all-roquested public records. have bicen. made available and
MDES; I‘Ja$ had: a]hemﬁngful opportanity 6 fgview the recofis;

3, That theiearing otficer resortimenid rejection of all:proposalsy and

4. Afil decision that all, progosals be rejected atid flje-REP be rdissued,

Sincercly,

Eduaido 8. LomBard
Vezina, Lawrence & Piseltelti, P.A.
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s R. A. Cuevas, County Altorney {vie 1.5, Mul)
" Advoecate Program, Ine. (vin U.S, MaD '
MNational Corvective Groatp, Ine. (via US, Mail)
Court Options, Inc. (via U.S. Mail)
Hudicial Correction Services, ne. (via 1.5, Mail)
Professional Probation Services, Inc: {vin U.S. Mail)
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